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I.  INTRODUCTION 

■I 

The  objective  of  this  paper  is  to  examine  the  scope  of  jurisdiction 
and  authority  assumed  by  the  Board  of  Personnel  Appeals  (BPA)  and 
identify  those  areas  of  Board  operations  in  which  client  groups 
(including  the  Labor  Relations  Bureau)  feel  the  BPA  has  exceeded 
a  desirable  level  of  discretion. 

The  focus  of  the  paper  has  been  expanded  beyond  the  initial  question 
posed  by  the  Commission.  The  restatement  of  the  initial  question  of 
whether  the  BPA  exceeds  its  statutory  authority  was  deemed  necessary 
to  reflect  the  broader  concerns  of  Commission  members  and  other 
interested  parties  who  question  whether  the  Board  has  exceeded  a 
desirable  level  of  authority  or  discretion  if  not  a  statutory  level . 

Two  preliminary  questions  must  be  answered  before  the  main  question 
can  be  examined.  First,  the  statutory  parameters  of  the  Board's 
authority  must  be  established.  And  second,  the  processes  for 
establishing  BPA  authority  beyond  that  clearly  provided  by  statute 
must  be  determined.  After  consideration  of  the  two  preliminary 
questions,  consideration  may  be  given  to  areas  of  the  Board's 
operations  in  which  client  groups  feel  that  the  BPA  has  exceeded 
a  desirable  level  of  discretion  or  authority. 

II.  STATUTORY  PARAMETERS  OF  THE  BOARD'S  AUTHORITY 

The  Board  of  Personnel  Appeals  is  given  statutory  authority  for  the 
operation  of  two  statutes  regarding  collective  bargaining.  The  primary 
source  of  the  Board's  authority  is  derived  from  Section  39-31-101, 
et  seq.,  M.C.A.,  Co  1 1 ecti ye  Bargai ni ng  for  Publ i c  Empi oyees .  The 
second  statute  granting  the  BPA  authority  is  Section  39-34-101,  et  seq., 
M.C.A,,  Arbitration  for  Firefighters,  which  is  a  limitation  of  the 
right  to  strike  under  the  Collective  Bargaining  for  Public  Employees 
Act. 

In  addition  to  the  two  statutes  conferring  authority  directly  to  the 
Board,  another  statute.  Section  39-32-101,  et  seq.,  M.C.A. ,  Collective 
Bargaining  for  Nurses,  confers  authority  to  the  Department  of  Labor 
and  Industry  to  administer  collective  bargaining  for  nurses  in  both 
the  public  and  private  sectors.  The  Commissioner  of  Labor  and  Industry 
has  assigned  this  responsibility  to  the  BPA. 

The  authority  granted  in  the  three  collective  bargaining  statutes  falls 
within  one  or  more  of  four  categories:  determination  of  appropriate 
units;  dispute  resolution;  protection  of  the  rights  of  bargaining  unit 
members;  and,  rule  making.  The  elements  of  each  category  will  be  dis- 
cussed below. 

A.   Determination  of  Appropriate  Units 

The  first  category,  determination  of  appropriate  units,  contains 
several  statutory  elements.  Statutorily,  the  Board  is  empowered 
to  make  both  unit  determinations  and  unit  decertifications.^ 


"•sections  39-31-202,  207;  39-32-105,  106,  108,  M.C.A. 
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In  order  for  the  Board  to  decide  a  unit  determination  or 
decertification,  the  Board  may  hold  hearings  and  elections. ^ 

B.  Dispute  Resolution 

The  second  category,  dispute  resolution,  contains  the  greatest 
number  of  elements  of  the  four  categories.  The  Board  provides 
mediation  services  through  its  staff.  The  requesting  of  mediation 
by  the  parties  for  a  dispute  concerning  the  negotiation  of  a 
collective  bargaining  agreement  is  provided  for  under  specific 
conditions.^ 

The  Board  also  provides  some  fact  finding  and  arbitration 
services,  such  as  provision  of  lists  of  potential  fact  finders 
and  arbitrators  and  issuance  of  subpoenas.'^   The  Board  also 
provides  training  for  fact  finders  and  arbitrators. 

Both  fact  finding  and  arbitration  are  methods  to  settle 
disputes  regarding  the  negotiation  of  collective 
agreements,  although  fact  finding  does  not  require  the 
agreement  of  both  parties  to  initiate  the  procedure.  Arbitra- 
tion for  firefighters,  like  fact  finding,  also  does  not  require 
the  agreement  of  both  parties  for  initiation,  unlike  arbitration 
as  provided  in  the  Collective  Bargaining  for  Public  Employees 
Act. 

The  last  element  of  dispute  resolution  is  the  disposition 
of  unfair  labor  practice  complaints."  The  Board  is  empowered 
to  hold  hearings  and  issue  orders  to  dispose  of  unfair  labor 
practice  complaints  and  may  enforce  the  order  through  the 
courts. ' 

C.  Protection  of  the  Rights  of  Bargaining  Unit  Members 

The  third  category  of  the  Board's  authority  is  the  protection  of 
the  rights  of  bargaining  unit  members.  There  are  two  elements 
within  this  category,  the  first  is  the  ensuring  of  a  right  of 


^Sections  39-31-207,  208,  209;  39-32-104,  108,  M.C.A. 

3Sections  39-31-307;  39-34-101,  M.C.A. 

4sections  39-31-106,  107,  308,  309,  310;  39-34-101,  102,  M.C.A.  Although 
Section  39-31-310,  M.C.A.,  does  not  include  a  provision  of  lists  of 
arbitrators'  clause,  Section  39-34-102  does.  Also  Section  39-31-311 
mandates  the  training  of  arbitrators  and  infers  that  the  Board  maintain 
a  list  of  qualified  arbitrators. 

^Section  39-31-311,  M.C.A. 

^Sections  39-31-401,  et  seq.,  M.C.A.  It  is  interesting  to  note  that  the 
Nurses  Bargaining  Act  provides  that  unfair  labor  practice  complaints 
may  be  filed  in  district  court  (Section  39-32-111,  M.C.A.). 

''sections  39-31-405  through  409,  M.C.A. 


nonassociation  with  a  labor  organization  on  religious  grounds 

by  appointing  committees  to  determine  if  a  request  for  a  religious 

exemption  is   bona  fide.° 

The  second  element  requires  that  the  Board  extend  or  continue 
certification  of  an  exclusive  representative  only  if  the  labor 
organization  guarantees  that  its  bylaws  provide  for  democratic 
processes,  provides  for  fiduciary  controls  of  officers  and 
agents  and  requires  sound  fiscal   controls.^     In  addition,  the 
statute  requires  that  the  actual   practices  of  the  labor  organi- 
zation conform  to  the  same  criteria  required  of  the  ornanization's 
bylaws  for  certification  to  be  extended  or  continued J^ 

D.       Rule  Making 

The  last  category  of  the  Board's  authority  is  rule  making.  The 
Board  is  empowered  to  make  rules  necessary  to  carry  out  the 
provisions  in  statute  for  which  they  are  responsible  J ^  This 
statutory  authority  provides  the  Board  with  a  great  deal  of 
latitude  in  its  affairs. 

III.  PROCESSES  BY  WHICH  BOARD  AUTHORITY  IS  ESTABLISHED 

The  Board  essentially  agrees  with  the  four  part  categorization  of  its 
authority.  However,  the  Board  also  prioritizes  its  authority  on  the 
basis  of  the  perceived  importance  of  the  function  and  time  involved 
to  perform  the  duties  in  each  category  of  authority.  The  Board  would 
list  the  four  categories  in  terms  of  highest  to  lowest  priority  as 
follows:  (1)  dispute  resolution,  (2)  determination  of  appropriate 
units,  (3)  protection  of  the  rights  of  bargaining  unit  members,  and 
(4)  rule  making. 

The  placing  of  rule  making  as  the  lowest  priority  by  the  Board  is 
due  to  the  fact  that  the  other  priorities  provide  a  focus  for  rule 
making.  The  Board  realizes  that  rule  making  is  an  integral  part  of 
the  other  three  priorities  and  as  such  is  probably  the  broadest 
authority  of  the  Board. 

The  authority  of  the  BPA  has  been  expanded  beyond  that  clearly 
established  by  statutory  language  through  two  sources.  First, 
additional  authority  assumed  by  the  Board  has  been  subsequently 
recognized  by  state  courts  in  interpreting  unclear  statutory 
language.  Secondly,  the  Board  has  assumed  authority  specified  by 
decisions  of  the  National  Labor  Relations  Board  or  federal  courts 
interpreting  the  National  Labor  Relations  Act  as  amended  and  by 
decisions  of  other  states  whose  collective  bargaining  statutes 
are  the  same  or  similar  to  Montana's. 


^Section  39-31-204,  M.C.A. 

9Section  39-31-206,  M.C.A. 

lOsection  39-31-206,  M.C.A. 

llSection  39-31-104  and  39-32-103,  M.C.A. 


The  Board's  reliance  on  federal  court  interpretation  of  the  National 
Labor  Relations  Act  was  upheld  by  a  Montana  Supreme  Court  decision 
in  1974.'^  The  court  said,  in  part,  that  the  courts  assume  as  a 
rule  that  when  statutory  language  is  the  same  as  previous  statutory 
language  which  has  been  judicially  interpreted,  then  the  same 
interpretations  apply  to  the  newer  statute.  The  court  went  on  to 
say  that  this  rule  applies  to  state  statutes  that  are  patterned  after 
federal  statutes  which  have  been  judicially  interpreted  in  federal 
courts. 

When  the  statutes  are  not  clear  it  seems  obvious  that  the  Board 
must  look  elsewhere  to  find  evidence  to  support  or  deny  whether 
authority  to  act  exists.  Since  the  Montana  Supreme  Court  decision 
in  Department  of  Highways  v.  Public  Employees  Craft  Council  (Supra) 
upheld  the  BPA's  reliance  on  federal  judicial  decisions  regarding 
the  National  Labor  Relations  Act  (NLRA),  as  amended,  the  Board 
has  taken  the  further  step  of  taking  precedent  from  the  National 
Labor  Relations  Board  since  the  Collective  Bargaining  for  Public 
Employees  Act  was  modeled  after  the  NLRA.  In  addition,  at  least 
as  an  indicator  of  whether  authority  exists  or  does  not  exist,  the 
Board  looks  to  other  states  with  bargaining  statutes  similar  to 
Montana's. 

After  the  BPA  assumes  authority  which  is  not  clearly  defined  and 
the  assumption  of  authority  is  challenged  in  court,  the  courts 
provide  the  answer  as  to  whether  the  Board  has  the  challenged 
authority.  Once  decided,  precedent  for  the  future  operation  of 
the  bargaining  statutes  is  set,  and  the  authority  of  the  Board 
is  more  clearly  defined. 

The  apparent  motivating  factor  of  the  Board's  assumption  of  authority 
is  an  attempt  to  balance  opposing  forces.  In  the  most  general 
terms  the  Board  perceives  its  role  as  one  of  balancing  the  rights 
of  management  against  the  rights  of  employees.  In  order  to  achieve 
this  end,  the  Board  sometimes  assumes  authority  which  does  not 
clearly  exist,  an  act  which  antagonizes  some  client  groups. 

IV.  AREAS  OF  THE  BPA's  OPERATIONS  IN  WHICH  CLIENT  GROUPS  FEEL  THE  BOARD 
HAS  EXCEEDED  A  DESIRABLE  LEVEL  OF  DISCRETION  OR  AUTHORITY  OR  CLIENT 
GROUPS  FEEL  A  GREATER  LEVEL  OF  AUTHORITY  IS  NEEDED 

A.   BPA  Handling  of  Unfair  Labor  Practices 

As  might  be  expected,  problems  between  the  Board  and  client 
groups  would  arise  most  often  in  those  areas  of  decision  most 
frequently  before  the  Board.  Consequently,  following  the 
prioritized  categories  of  responsibility  of  the  Board,  the 
issues  of  greatest  concern  involve  the  Board's  responsibility 
in  dispute  resolution,  particularly  in  the  area  of  unfair  labor 
practices. 


'^Department  of  Highways  v.  Public  Employees  Craft  Council,  No.  12765, 
165,  Mont.  349.  The  main  thrust  of  the  decision  was  to  determine  that 
"concerted  activity"  included  the  right  to  strike. 


The  statutes  leave  the  Board  a  good  deal  of  discretion  in 
determining  unfair  labor  practices.  The  Board  not  only  has 
the  authority  to  order  remedies  they  deem  appropriate,  but 
also  has  the  authority  to  determine  whether  a  particular 
complaint  is  appropriately  an  unfair  labor  practice  complaint. 
While  there  has  not  been  substantial  controversy  regarding 
the  remedial  orders  of  the  Board,  there  has  been  a  good  deal 
of  controversy  regarding  the  Board's  determinations  of  what 
are  appropriately  unfair  labor  practice  complaints. 

The  Board  has  taken  an  expansive  view  of  what  cases  are 
unfair  labor  practice  (ULP)  complaints  within  its  juris- 
diction. Critics  complain  that  this  expansive  view  has  created 
a  number  of  problems.  In  some  cases  it  has  given  the  Board 
concurrent  authority  with  the  district  courts  increasing  the 
likelihood  of  confusion  and  conflicting  precedent.  In 
contract  dispute  cases  it  has  resulted  in  Board  review 
of  certain  contract  violations  as  unfair  labor  practices 
instead  of  following  the  national  precedent  of  deferring 
them  to  negotiated  arbitration  processes.  In  yet  other 
cases  (unfair  labor  practice  cases  involving  nurses), 
the  BPA  has  no  jurisdiction  at  all.  The  Collective  Bargaining 
for  Nurses  Act  vests  this  responsibility  in  the  courts,  in- 
creasing the  probability  of  conflicting  precedent.  Finally, 
the  Labor  Relations  Bureau  has  found  that  the  Board's 
tendency  to  accept  "all  comers"  places  it  in  the  position  of 
handling  frivolous  cases. 

A  more  complete  description  of  the  issues  and  problems 
involved  in  the  BPA's  assumption  of  jurisdiction  in  various 
types  of  "unfair  labor  practice"  cases  are  indicated  below. 

1 .  Fair  Representation  Cases 

1  "^ 
Recently,  in  a  case  known  as  the  McKarvel  Case  -^  the 

Montana  Supreme  Court  upheld  the  BPA's  position  that  the 
Board  has  concurrent  authority  with  Montana  district  courts 
to  adjudicate  breaches  of  a  union's  duty  of  fair  representa- 
tion. The  BPA  based  its  arguments  on  national  precedent. 
Nationally  a  breach  of  the  duty  of  fair  representation  has 
been  determined  to  be  an  unfair  labor  practice.  Montana'a 
Collective  Bargaining  for  Public  Employees  Act  establishes 
fair  representation  as  a  statutory  right  enforceable  in 
court.  The  National  Labor  Relations  Act  contains  no  such 
provision. 


^3Teamsters  Local  #45  v.  State  of  Montana,  ex  rel ,  Board  of  Personnel 
Appeals,  38  State  Reporter,  1841. 
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Because  of  the  unique  fair  representation  provision  of 
Montana  law  providing  for  judicial  review,  assumption  of 
jurisdiction  by  the  BPA  created  an  overlapping  jurisdiction 
with  the  courts. 

There  are  at  least  two  options  for  addressing  this  problem. 

OPTION  1:  BPA  Deferral  of  Fair  Representation  Cases 
to  the  Courts. 

This  option  may  require  a  statutory  change  in 
light  of  the  McKarvel  case.  While  it  would 
eliminate  overlapping  jurisdiction  and  consequent 
confusion  and  expense,  it  would  create  its  own 
problem.   It  would  be  contrary  to  national  labor 
relations  precedent  and  decrease  the  precedent 
value  of  national  decisions.  Many  practitioners 
in  the  field  regard  the  body  of  antional  labor 
law  as  a  stabilizing  force  and  would  like  to  see 
the  Collective  Bargaining  for  Public  Employees 
Act,  which  was  patterned  after  the  National  Labor 
Relations  Act,  adhere  as  closely  to  the  National 
Act  as  possible. 

OPTION  2:  Exclusive  BPA  Jurisdiction  Over  Fair  Representation 
Cases. 

This  option  would  require  a  statutory  amendment. 
Like  Option  1,  it  would  eliminate  the  duplication 
but  in  a  manner  consistent  with  national  precedent. 

2.  Breach  of  Contract  Cases 

The  Board  has  taken  the  position  that  the  presence  of  a 
negotiated  grievance  arbitration  clause  does  not  automatically 
guarantee  the  parties  access  to  the  arbitrator.  If  asked  by 
either  of  the  parties  the  Board  will  assume  jurisdiction  in 
certain  contract  interpretation  or  compliance  questions. 

This  position  is  contrary  to  national  policy  and  precedence 
which  favors  arbitration  as  the  means  of  resolving  contractual 
disputes  which  may  also  be  unfair  labor  practice  complaints. 
Under  what  is  known  as  the  "Col Iyer  Doctrine",  the  National 
Labor  Relations  Board  defers  certain  contract  disputes  to 
arbitration  even  though  it  has  the  statutory  authority  to 
hear  them. 

The  BPA's  assumption  of  authority  in  at  least  one  contract 
dispute  has  been  upheld  by  the  Montana  Supreme  Court.  In 
City  of  Livingston  v.  AFSCME,^^  the  court  affirmed  the  BPA's 
jurisdiction  over  a  case  which  involved  the  refusal  of  the 
employer  to  process  a  grievance  under  the  grievance/arbitration 
clause  of  a  contract.  The  national  precedent  would  dictate 


14city  of  Livingston  v.  AFSCME,  No.  13648,  174  Mont.,  424  (1977). 
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that  this  is  not  an  unfair  labor  practice  but  is  a  breach  of  contract 
which  is  enforceable  by  obtaining  a  court  order  forcing  the 
reiusing  party  to  process  the  grievance. 

According  to  Bob  Jensen,  Administrator  of  the  BPA  staff,  Board 
members  are  divided  on  this  question.  Some  favor  deferral  of 
appropriate  cases,  while  others  favor  assumption  of  jurisdiction. 
Board  members  who  either  oppose  or  support  this  position  have 
been  invited  to  make  presentations. 

Proponents  of  the  Collyer  Doctrine  generally  note  that  BPA 
acceptance  of  certain  contract  dispute  cases  violates  national 
precedence,  and  places  such  disputes  in  a  slow  and  cumbersome 
forum  for  resolution.  They  also  claim  that  it  supersedes 
the  collective  bargaining  agreement  which  may  contain  a 
grievance  procedure  and  the  definition  of  a  grievance.  Opponents 
of  the  doctrine  generally  note  that  the  Board's  services 
are  free  whereas  arbitration  is  costly. 

OPTION  3:  Continue  the  Current  Practice  of  BPA  Acceptance 
of  Contract  Dispute  Cases  Which  Could  Be  Deferred 
to  Arbitration. 

This  option  allows  grievants  to  continue  to 
utilize  the  relatively  inexpensive  services 
of  the  Board,  but  places  the  state  at  odds 
with  national  precedent  and  reduces  the  value 
of  negotiated  grievance  procedures.  In  view 
of  past  timeliness  problems,  it  could  also 
slow  Board  processing  of  other  cases. 

OPTION  4:  Deferral  by  the  BPA  of  Contract  Violations  Which 
May  Also  Be  ULP  Complaints  to  Binding  Arbitration 
Where  the  Contract  Provides  for  Such. 

This  option  may  require  a  statutory  change  in 
view  of  the  Livingston  Case  and  requires  legal 
research. 

While  solving  all  the  problems  raised  by  the 
current  practice,  this  option  would  mean  greater 
expense  for  processing  complaints. 

3.  Unfair  Labor  Practice  Cases  Involving  Nurses 

The  Board  only  has  responsibility  for  unfair  labor  practice 
complaints  under  the  Collective  bargaining  for  Public  Employees 
Act.  The  Collective  Bargaining  for  Nurses  Act  vests  responsi- 
bility for  unfair  labor  practice  complaints  with  the  courts. 
Potentially,  there  is  a  problem  of  the  courts  making  decisions 
regarding  unfair  labor  practice  charges  which  may  be  contrary 
to  Board  determinations  of  similar  fact  situations.  These 
court  decisions  could  contradict  but  would  serve  as  precedent 
for  BPA  decisions  under  the  Public  Employees  Act. 
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OPTION  5:  Continue  the  Current  Statutory  Provision 
Vesting  Responsibilities  for  Unfair  Labo"r 
Practice  Complaints  for  Nurses  in  the  CoCTrts. 

The  Collective  Bargaining  Act  for  Nurses  was 
adopted  in  1969,  apparently  to  provide  a 
collective  bargaining  act  for  private  nurses 
who  comprised  one  of  the  few  groups  not  then 
covered  by  the  National  Labor  Relations  Act. 
Since  passage  of  this  Act  occurred  before 
passage  of  the  Collective  Bargaining  Act  for 
Public  Employees  establishing  the  Board  of 
Personnel  Appeals,  authority  to  hear  unfair 
labor  practice  cases  was  vested  in  the  courts 
out  of  necessity.  The  disparity  created 
appears  to  have  been  a  fluke  of  timing  rather 
than  by  design. 

OPTION  6:  Amend  the  Collective  Bargaining  for  Nurses 
Statute  to  Grant  Jurisdiction  to  the  BPA 
for  Unfair  Labor  Practice  Complaints. 

This  option  would  create  greater  consistency 
in  state  labor  relation  processes  as  well  as 
greater  consistency  with  national  labor 
relations  precedent. 

4.  Frivolous  Unfair  Labor  Practice  Cases 

In  the  view  of  the  Labor  Relations  Bureau,  the  broad  scope  of 
authority  assumed  by  the  BPA  and  the  absence  of  mechanisms  to 
screen  out  inappropriate  cases  leaves  the  Board  open  to 
administratively  handling  frivolous  unfair  labor  practice 
complaints.   For  example,  some  client  groups  have  been  known 
to  file  refusal-to-bargain  complaints  simply  because  the 
opposing  party,  after  having  made  some  concessions,  refuses 
to  concede  any  further  on  one  or  more  particular  proposals 
in  a  set  of  proposals  while  at  the  same  time  indicating  a 
willingness  to  concede  further  on  other  issues.  Since  the 
statutes  do  not  require  either  party  to  make  concessions, 
it  would  seem  that  after  some  preliminary  investigation 
the  Board  could  dismiss  the  complaint  without  a  hearing. 

In  defense  of  the  Board,  it  should  be  recognized  that  no  change 
in  statute  or  procedure  will  protect  the  Board  from  receiving 
frivolous  complaints  with  which  it  must  deal.  Advocate  parties 
will  undoubtedly  make  attempts  to  use  the  Board  in  order  to 
enhance  their  bargaining  position.  Also,  the  Board  has  inter- 
preted the  law  (Section  39-31-405,  M.C.A.)  as  requiring  that 
the  Board  set  a  hearing  for  all  unfair  labor  practice  complaints, 
Whether  or  not  this  section  of  law  precludes  the  Board  from 
performing  preliminary  investigations  and  allowing  a  party  to 
appeal  a  preliminary  investigation  decision  to  the  Board  for 
determination  has  not  been  dealt  with  at  this  time.   It  should 
be  noted  that  many  complaints  are  dropped  by  the  parties  either 
through  negotiation  or  mediation  without  being  heard. 


OPTION  7:  Continue  the  Practice  of  Scheduling  All 
Unfair  Labor  Practice  Cases  for  Hearing. 

This  option  insures  full  consideration  of 
all  cases  which  is  desirable,  but  after 
found  to  be  impractical  by  quasi -judicial 
boards  with  heavy  case  loads.  For  example, 
procedural  rules  of  the  Human  Rights  Com- 
mission permit  staff  dismissals  of  cases  with 
appeal  rights  to  the  Commission. 

OPTION  8:  Amend  the  Statute  to  Permit  or  Seek  An 
Attorney  General's  Opinion  Interpreting 
the  Current  Statute  to  Permit  Dismissal 
of  Unfounded  Unfair  Labor  Practice  Cases 
by  the  BPA  After  A  Preliminary  Investigation. 

This  option  would  protect  the  Board  from  being 
used  by  advocates  as  a  negotiating  tool  and 
save  time  and  expense.  It  would  also  somewhat 
increase  the  chances  of  a  legitimate  case  being 
dismissed.  This  eventually  could  be  reduced  by 
allowing  an  appeal . 

Other  aspects  of  dispute  resolution,  such  as  mediation  and  fact  finding, 
will  not  be  addressed  at  this  time,  since  the  Study  Commission  plans  to 
address  them  at  a  future  meeting. 

B.   BPA  Handling  of  Unit  Determinations 

In  the  view  of  the  Labor  Relations  Bureau,  the  remaining  categories 
of  BPA  responsibility  pale  in  significance  in  comparison  to 
dispute  resolution.  However,  there  are  some  concerns  which  may 
be  raised. 

The  second  category  of  responsibility,  determination  of  appropriate 
units,  has  not  raised  a  great  deal  of  controversy.  In  general, 
the  Board  has  adhered  fairly  closely  to  precedent  from  the  national 
level  and  the  basic  decisions  regarding  determination  of  appropriate 
units  were  made  in  the  first  few  years  following  the  passage  of 
the  collective  Bargaining  for  Public  Employees  statute  (1973). 
Two  problems  may  be  raised  however:  (1)  BPA  interpretation  of  the 
grandfather  clause;  and  (2)  BPA  authorization  of  numerous  bargaining 
units. 

1 .  BPA  Interpretation  of  the  Grandfather  Clause 

The  Collective  Bargaining  for  Public  Employees  Act  provided  that 
passage  of  the  act  would  not  affect  existing  collective  bargaining 
agreements  (Section  39-31-109,  M.C.A.).  This  clause,  commonly 
referred  to  as  the  grandfather  clause,  has  been  construed  by  the 
BPA  to  mean  that  a  collective  bargaining  unit  that  existed  orior 
to  the  passage  of  the  bargaining  law,  as  well  as  the  bargaining 
agreement  between  the  unit  and  the  employer  would  be  protected, 
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that  is,  recognition  of  the  unit  and  the  agreement  could  not  be 
removed  due  to  the  passage  of  the  Act.  The  bargaining  law  placed 
no  time  limit  on  the  protection  granted. 

This  clause  has  caused  some  problems  in  regard  to  unit  clarification 
and  is  currently  being  litigated.  The  question  raised  is  whether 
the  statute  should  be  amended  to  either  delete  or  place  a  time 
limit  on  the  operation  of  the  grandfather  clause.  Eight  years 
have  passed  since  passage  of  the  Act. 

OPTION  9:  Leave  the  Statute  In  Place. 

This  would  insure  that  the  unit  would  go 
unchallenged  except  where  there  is  a  history 
of  strife  in  negotiations  or  administration 
of  the  collective  bargaining  agreement.  This 
rationale  used  in  U.C.  1-77  has  been  adjudicated 
by  district  court  and  found  to  be  arbitrary 
and  capricious.  Future  litigation  is  foreseen 
on  the  question. 

OPTION  10:  Propose  Legislation  to  Repeal  the  Clause. 

Bargaining  units  certified  after  the  passage 
of  the  Act  have  been  scrutinized  for  appropriate 
composition  by  all  parties  to  the  process;  thus 
insuring  at  least  at  the  time  of  certification 
that  those  employees  who  are  members  of  the 
bargaining  unit  are  entitled  to  be  members  under 
the  Act  and  do  not  fall  in  one  of  the  categories 
of  excluded  employees  as  defined  by  39-31-103, 
et  seq.,  M.C.A.  The  inclusion  of  some  employees 
in  the  grandfathered  units  may  not  be  appropriate 
using  the  exclusions  found  in  the  Act,  due  to 
the  protection  of  that  clause. 

2.  BPA  Authorization  of  Numerous  Bargaining  Units 

The  second  problem  area  in  the  determination  of  appropriate  bargaining 
units  is  more  a  consequence  of  statutory  language  than  the  Board's 
interpretation  of  statute.  Section  39-31-202,  M.C.A. ,  itemizes 
specific  factors  which  are  to  be  considered  in  determining  an 
appropriate  bargaining  unit  so  that  employees  are  assured  the 
"fullest  freedom"  in  exercising  their  rights  guaranteed  by  the 
Act.  There  is  no  balancing  language  requiring  consideration  of 
the  needs  of  the  employer. 

With  approximately  one-half  of  state  employees  organized,  the 
state  now  has  seventy-six  separate  bargaining  units,  some  contain- 
ing as  few  as  two  employees.  Generally,  the  employer  favors 
broader  units,  as  they  provide  for  increased  labor  relations 
stability,  more  efficient  administration,  and  standardization 
of  employee  benefits.  Labor  organizations  may  find  smaller  units 
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easier  to  organize,  but  are  also  plagued  with  increased 
administrative  costs.  Narrow  units  are  traditional  with  some 
Occupations,  particularly  with  crafts  and  trades. 

In  recognition  of  the  problems  associated  with  too  numerous 
bargaining  units,  Senate  Bill  80  was  introduced  in  the  Forty- 
sixth  Legislative  Session.  Senate  Bill  80  would  have  drastically 
revised  the  present  bargaining  unit  structure  and  would  have 
mandated  coalition  bargaining  along  six  broad  occupational 
lines.  Senate  Bill  80  was  defeated  through  gubernatorial  veto. 
There  are  numerous  alternatives  to  the  present  bargaining  unit 
structure  in  addition  to  the  coalition  bargaining  concept 
presented  in  Senate  Bill  80.  For  example,  a  unit  could  consist 
of  all  eligible  employees  in  an  institution  or  department. 

The  U.S.  Congress  acknowledged  its  concern  that  bargaining  unit 
fragmentation  in  the  health  care  industry  could  increase  labor 
disputes.  The  NLRB  was  instructed  to  give  due  consideration 
to  "prevent  proliferation  of  bargaining  units  in  the  health  care 
industry."  In  one  instance,  the  Board  applied  this  congressional 
directive  when  determining  a  state  health  institutional  unit. 
A  similar  edict  could  be  given  the  Board  of  Personnel  Appeals 
for  determination  of  all  future  public  employees'  units. 

OPTION  11:  Issue  A  Legislative  Directive  To  The 

BPA  To  Prevent  a  Proliferation  of  Bargaining 
Units  in  State  Government. 

OPTION  12:  Modify  the  Collective  Bargaining  Statutes 
To  Include  Language  Balancing  the  Needs  of 
Employees  and  Employers  or  Requiring  Broader 
Units. 

In  closing,  the  problems  raised  and  the  questions  and  options  for  change 
presented  to  the  Study  Commission  by  this  paper  are  essentially  inter- 
related in  one  fundamental  way.  All  are  presented  in  an  effort  to 
better  define  the  role  and  scope  of  authority  of  the  Board  of  Personnel 
Appeals  and  are  offered  by  the  Labor  Relations  Bureau  to  enhance  the 
possibility  of  stable  labor/management  relations  and  to  insure  greater 
predictability  in  labor/management  relations  in  Montana. 
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